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This doctoral thesis approaches one of the mostraarsial matters of all time:
abortion and its implications in people’s lives.

The first chapter of our paper tries to establisé place of abortion in the social
context. People have practiced abortion since #ginbing of human civilization. This is
shown by some of the early texts, such as The Haaim€ode. It is somehow surprising
that, through the years, abortion has been a peacither tolerated by the society, despite the
official rules, which often harshly punished abomti

The most severe view on abortion has risen duehaoirtfluence of the Catholic
Church, which, since the f9century, has declared abortion as an absolutebjeirmble
practice. In Catholicism, abortion is forbidden ewehen the life of the pregnant woman is in
jeopardy.

The other major religions have a less rigid opinmiegarding abortion. Although they
generally have a ban on abortion, they accept anopractices in some cases, mainly when
the life of the pregnant woman is endangered bgnaecy.

In the process of understanding the overall view afortion, we have tried to
establish, at an idealistic level, the women’s paf view towards abortion. Despite our
research, for a long historical period, we could fied a distinctive display of women’s
thoughts and feelings about abortion. Only the oisthe feminist movement (in the latter half
of the 19" century) has brought us an image of how womenepezd abortion. Nevertheless,
we have taken into account that not all women Hmeen, are and will be feminists; still, we
found out that the feminist view on abortion is ttlesest approach we could get to an
abstract image of how women might think about abortAnalysing the feminist view on
abortion, we discovered that feminism has changeéral times its view on this matter. In
the beginning, the feminism had considered thattaeiroshould have been rather avoided,;
yet, when a woman was facing an unwanted pregna&achy feminism allowed abortion, as a
mean to save the woman’s opportunity to have anraptished life. Through the middle of
the 20" century, feminist view on abortion suffered a datim shift; those days, feminists
believed that abortion was a proof of women’s engaton. Present-day feminism has again
changed its view on abortion, as women are encedrégassume maternity as a way to fully
express their womanhood; it results that abort@mains only a second option, only when it
proves to be absolutely necessary. We notice hominfsts have changed their opinion on
abortion, in accordance with the historical andiaocontext. This emphasizes the idea that
women have been constantly under the pressureaptiad themselves to the structure of a
society whose rules have been generally set by men.

The second chapter of the paper treats the legaheeof abortion in Romania. Here,
the legal regulation of abortion has known extrdorens. Thus, we had a severe legislation
on abortion (due to the Decree nr. 770/1966), bsd @an absolute decriminalization of
abortion (due to the Decree-Law nr. 1/1989). Thiads us the advantage of the historical
experience, but also this makes us responsiblarfpifuture mistake in the legal approach on
abortion. This is because we no longer have thessxof not knowing what consequences
should have a certain type of legislation on abatti

The present-day legal regime of abortion in Romaaiems to respect the historical
lessons. Thus, abortion is legal, up to fourteeekseof pregnancy, when performed in a
medical institution, by a specialized physician.the pregnancy exceeds fourteen weeks,



abortion is generally illegal, unlessttaerapeutic purpose occurs, or the life of the pregnant
woman is in danger. It follows that the legal regiof abortion in Romania is a tolerant one.

However, the legal texts that regulate abortioneheame inaccurate wording, and this
leads to major theoretical debates.

A first issue is whether the criminalization of aioan protects the fetus, the pregnant
woman or both of them. Because the legislator alawortion by simple request in the first
fourteen weeks of pregnancy, we think it is likéiat the real object of legislative protection
is the pregnant woman. Still, we believe that prttg the pregnant woman implicitly leads
to at least a minimum interest for the fetus.

Another disputed issue is whether the legislatamicalized also the abortion
performed by the pregnant woman herself. We ndtieg, unlike the previous communist
regulation, now the Penal Code doesn’t express$br te this situation. The rigors of penal
law force us to conclude that the criminalizatidrabortion must also apply to the pregnant
woman who induces her own abortion.

Another unclear aspect related to abortion refershe meaning of the phrase
therapeutic purpose. Abortion performed for therapeutic reasons isdgethe legislator as a
circumstance that removes the criminal nature ef dht. The problem is that there is no
official definition of thistherapeutic purpose, and this could be a premise for abuse.

We are convinced that the controversies surrountfiagabortion issue are caused by
the complexity of this matter. Also, we must tak®iaccount that pregnancy is a very special
state, although a common one. This leads to urpgoiglems, which have unique solutions.

Soon, in Romania, a New Penal Code will come imi@d. The New Penal Code
already contains some substantial changes. Onbkeatf is that the New Code provides a
distinct chapter, titledAggressions Against the Fetus, which includes two offences The
[llegal Interruption of Pregnancy andInjuring the Fetus . As novelty elements, we remark
that the offence regulating abortion is no longted The lllegal Abortion Induction . The
reason for renouncing to the use of the walndrtion in the title is due to the fact that the
expressionnterruption of pregnancy has a wider sense that the wafgbrtion has. Another
change is the correct qualification as reasonx¢tude the criminal liability of the action for
the situations which are now provided as situatwhgh exclude the punishment. Also, the
New Penal Code expressly provides that the womasimg herself an abortion shall not be
punished. This establishes that, when performethé&yregnant woman herself, abortion is a
crime, but the woman is not punished. The offernttedtinjuring the Fetus criminalizes the
actions which harm the fetus, leading to healttblgmms after birth or to the death of the
child. We notice that this new offence exists ahthe consequences reflect on the child after
birth. An injury to the fetus which has no consemes after birth is no longer the domain of
the Penal Law.

Beyond the improvements clearly brought in by thewNPenal Code, we notice that
some aspects have not been clarified. For instaheelNew Penal Code doesn’t explain the
meaning of the phrasierapeutic purpose, although it keeps this purpose as a cause that
excludes the criminal nature of the offence. So,swggest that the legislator should focus
attention on removing unclear aspects surroundigg mheaning of the phrase mentioned
above.

The third chapter analyses the legal regime oftalsom different countries. Through
our research, we have found out that the legigatbatus of abortion knows a wide range of
forms. Despite this great variety, we have manageighlight some classification criteria.
This enables us to shape a clear image of the kgals of abortion around the world. As
criteria, we have chosen to use the degree ofaioter shown towards abortion in different
countries, as it offers the most pragmatic resi@ltal we think that pragmatic aspects are very
important in the abortion issue, because the leggime of abortion has very important
effects in peoples’ everyday lives.



Using the criteria mentioned above, we have disaa/¢hat, depending on how they
regulate abortion, we can classify countries ie¢hmain categories.

One of these categories includes the countrieshwiéee no regulations on abortion.
As far as we could find out, only Canada has suaygane.

The second category contains the countries whichdbertion in all circumstances
(this is the situation in Chile, Nicaragua, El Salar, Malta).

The third category is the widest one. It includédscauntries which allow abortion
under specific circumstances. Still, the degre@armissibility knows great variations from
country to country.

Thus, some countries allow abortion by simple reuep to a certain age of
pregnancy (for example, Germany, France, lItaly, sRysSouth Africa, Tunisia). Other
countries, although they actually widely allow aimr, require the fulfilment of some
conditions; still, in many cases, these conditioas be widely interpreted, so they include
almost every conceivable situation (for exampleedbBritain, Hungary, Israel, Australia,
Japan). In some states, although abortion is atlowe some circumstances, these
circumstances are strictly defined. Usually, theases are limited to the situation when the
life of the mother is endangered by pregnancy cewie fetus has severe abnormalities (for
example, Ireland, Poland, Brazil, Egypt).

The last chapter of the paper analyses the mogaidations of abortion. Our research
revealed that both the opponents and the sustashafsortion have brought strong arguments
in favor of their opinions. As far as we are comeel, in shaping a personal view on abortion,
we think it is better to let our intuition guide;ubkis is because the abortion issue is connected
with our instinct of procreation, which is one bktfeatures that make us human. Through
this reasoning, we conclude that abortion bringseat to what could have been a human
being, and this goes beyond the debate over thesst# the fetus. Though, in some
situations, we believe that abortion becomes nacgswhen it comes to choosing the least
worst of two evils.

The moral aspects of the abortion issue exceed theoretical meaning and have
important practical implications.

One of them refers to the legal regime of abortihich, more or less, reflects a
certain moral perception of abortion.

Another implication becomes obvious when the abortissue is faced with the
doctors’ right to freedom of conscience. Some ceesithave managed to find viable
solutions, such as to include among the requiresnehemployment as an obstetrician the
willingness to perform abortions.

As a conclusion, we strongly believe that legisiatmust use rational thinking in
finding the best legal regime of abortion. They tralso pay attention to problems connected
to abortion, such as the prevention of an unwaptegnancy, the possibility to give the child
for adoption, or the social assistance for paredtdy in this way women can really achieve
help in order to surpass the problem of an unwaptegnancy, whether or not they choose to
have an abortion.



